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The Ethics of Compromise

Carrie Menkel-Meadow

Editors” Note: Does how we negotiate reflect or shape our character, or both? Does
choosing to negotiate have moral implications? What are the ethical and moral im-
plications of making the assumption that negotiation is inappropriate? Here,
Menkel-Meadow notes that not all negotiation is based in the idea of compromise,
and discusses the ethical and moral underpinnings of our choices in negotiation—
choices we can ignore we are making, but cannot avoid making.

If you negotiate...you treat your principles as mere interests
and emerge compromised.
David Luban, Bargaining and Compromise, at 411 (1985)

Parties might settle while leaving justice undone.
Owen Fiss, Against Settlement, at 1085 (1984)

The compromise process is a conscious process in which
there is a degree of moral acknowledgment of the other party.
Martin P. Golding, The Nature of Compromise, at 16 (1979)

Criticisms of Negotiation as a Process

Most discussions of negotiation, including virtually everything in this book, begin
with the assumption that negotiation is not only necessary to order our modern
lives, but probably desirable as well. Negotiation is assumed to be a productive
human process because it greases the social wheels of agreements and transac-
tions to be made, disputes and conflicts to be avoided or settled, and relationships
to be formed or made better.

But, in many circles of political philosophy and even some in law, negotiation
is not a good thing at all—being morally defective because of its use of bargaining,
traded preferences, and the presumed compromise of important principles.' In
addition, many have criticized the “privatization” of justice that ensues when par-
ties and their lawyers remove cases from courts, settle for money or other relief,
and add insult to injury by signing secrecy agreements.” When this happens we
lose our ability to have a public conversation about important social and legal val-



156 THE NEGOTIATOR’S FIELDBOOK

ues, we lose the stuff of which social norms are created (fact and law intensive
cases producing richly reasoned precedents) and we diminish our polity by reduc-
ing what is (or should be’) debated in the public and transparent sphere. Others
would add we are unable to determine, in private negotiations, whether justice
has been done, both for the parties who negotiate, and for or “to” others who
might be affected by the negotiation process or its outcome.* Most recently, in the
face of terrorism and “viral” warfare, some have suggested that there are circum-
stances in which it is wrong (morally and instrumentally) to negotiate with some
other parties whom we cannot trust (such as terrorists or certain nation-states,
e.g. North Korea) because to do so would grant them legitimacy they should not
have.” [Blum & Mnookin, Not Negotiating] Others have suggested that we should
always leave negotiation open as an option, especially where violence and war are
possible, or where trust may never be fully forthcoming (consider the purchase of
used goods or one-shot negotiations, as in a flea market).

Negotiation as a Morally Preferable Process

In this essay I argue the case, as I have before,® that negotiation is a moral and
ethical process, worthy of deep philosophical, political, legal and human respect.
While most who write about negotiation ethics focus on what I have called the
“micro-ethics” of negotiation” (how to behave inside a negotiation, e.g. whether
and when it is permissible to be less than fully candid in negotiation, or what
“tactics” might be appropriate), here I want to focus on the “macro-ethics” of ne-
gotiation—the justification of negotiation as an often morally preferable way of
ordering human affairs.

Both I and others have argued the case for the instrumental (Pareto) superior-
ity of negotiation processes, when conducted from a problem-solving, interests-
based, or principled conception. There, the argument rests on the notion that well-
planned and executed deliberations about true needs and interests of the parties
will result in opportunities to “create value,” expand the available resources at
issue, and/or solve human and legal problems, as well as create new relationships,
entities or transactions.®

Here I want to reaffirm that when negotiation is conducted with these goals in
mind it is not only instrumentally better (and justified by principles of utilitarian-
ism) but morally superior to other forms of conflict resolution, for intrinsic or
deontological reasons: serious problem-solving negotiation means we treat the
Others in negotiation as morally constituted equals, or Ends not Means, in the
negotiation.” In addition, processes that seek peace, as well as a consensual form
of justice, are, I suggest, morally superior to processes that encourage unproduc-
tive adversarial argument and continued strife (and perhaps violence). This means
that even much criticized compromises'® may be morally superior, in some in-
stances, to more so-called “principled” resolutions of problems that leave some
parties looking for appeal, excuse, or worse, revenge. Of course, much of what I
say here should be subjected to closer contextual analysis. Not all negotiations are
created equal. Settlement of lawsuits is not the same as peace treaties after war or
international treaties about trade or environmental conditions, but in general, I
am prepared to say, as others have before me, “as long as the parties keep talking,
they are not killing each other.”"

Relation of Ends to Means: Negotiation as Ethical Choices
Of course, as part of this argument about the importance of negotiation as a vio-
lence-reducing, peace-making, and justice-seeking process, /#ow one actually
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negotiates matters a great deal. But like others,"” I suggest here that Zow we nego-
tiate is more than the sum of our behavioral parts. The stance, purpose or mind-
set about what we hope to accomplish in a negotiation is an ethical and moral
matter, long before we choose any particular behavior.” Thus, whether one
chooses an adversarial or competitive stance to “defeat the other side” (perhaps
because of assumptions about the empirical world of assumed scarce or contested
resources) or a problem-solving orientation that at least hopes that negotiation
will make all the parties better off as a result of the negotiation than they would have been
without the negotiation (and assumes that at least some joint gain is possible) is it-
self an ethical choice.

Here I am using “ethical choice” in the way at least some philosophers would.
Simon Blackwell suggests that we create “ethical environments” by creating and
choosing “the climate of ideas about how to live.”"* Choosing or elaborating mod-
els of negotiation, as well as the choice to negotiate, rather than to use some other
process, like fighting, litigation or withdrawal, are ethical choices.

In my view, the choice to negotiate is ethical and moral (that is true, right and
good) when it treats the Other (or counterpart'’) as an End, not as a Means, in the
Kantian sense. To negotiate is to acknowledge that one cannot accomplish one’s
own ends alone—one needs others (even if one needs others to apologize, correct,
or compensate for a wrong committed). Next, one makes ethical choices when
deciding whether to maximize individual gain (often, but not always, at the ex-
pense of others) or whether to offer or look for mutually advantageous ways for
two or more parties to act together (variously called interest-based, mutual gains
or integrative bargaining).

The objective of a negotiation is ethically chosen—it is based, in Blackwell’s
terms, on our “ideas about how to live” (I would add, “with others.”) Lawyers, as
agents, may think they have to maximize their client’s gain as “zealous” advo-
cates, although so might real estate brokers, sports and entertainment agents, and
others, who think the objectives are for principals-clients to determine.'® The loca-
tion of legal negotiations within the cultural and legal norms of both 1) the
adversary system and 2) the “agency” of legal representation may make ethical
choices in legal negotiations seem somewhat constrained."’

Those who make choices about objectives in negotiation often assume that a
limited array of outcomes is possible. So those who see a negotiation as an oppor-
tunity to “win” or maximize one “side’s” gain assume scarce resources which
must be allocated. More often, especially in litigation settings, sophisticated law-
yers now make economic assessments about the expected value of their case (a
probabilistic statement of the hoped for legal result weighed by the probabilities,
best, worst or most likely outcome, before judge or jury'®) minus the transaction
costs of trial as compared to the transaction costs of negotiation and settlement,
sometimes purely on the basis of transaction costs or “nuisance value.” Many crit-
ics have decried this form of “settlement without the merits”'” as being a non-law
enforcing crass monetary alternative to formal justice. For those who think that
negotiated justice should track legal justice this is a bad, some would say immoral,
result.

But even if legal justice were achieved in other settings like full trial (and I am
quite doubtful about how often that happens), negotiated justice may be better
than legal justice in many, if not all, cases. To negotiate is to find out what some-
one else might need or want out of a situation in order to grant you what you
want or need. It necessarily involves inquiry, discussion, and (even if conducted as
argument for persuasion), engagement with our fellow human beings, assuming,
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for purposes of the special discussion that negotiation is, that the parties are free
to work with each other to seek a solution to a mutual problem that would put
them in a better position than they would be in without the discussion.

Of course, there are potential problems with many negotiation structures and
dynamics—one party may have more power, money, or better lawyers and so the
negotiation may not be of actual equals. [Bernard, Powerlessness] This can lead to
distortions, of potentially serious magnitude, in the negotiation process and the
outcome it produces. But certainly the “power imbalance” problem, as it is known
to dispute resolution professionals, is present in all other forms of dispute resolu-
tion—litigation, arbitration, mediation and certainly, withdrawal or avoidance.

When negotiators seek to explore possibilities for the creation of new entities
or transactions, or to resolve disputes in any kind of negotiation, they must take
account of the “other” side in a direct and engaged way. This is often more hu-
manely “ethical” than the stylized miscommunication of other forms of dispute
resolution.

Solved Problems, Peace, and Yes, Even Compromise

Even when outcomes of “compromise” or “peace” are sought, as opposed to that
desideratum of problem-solving or principled negotiation—the pareto optimal
solution—such outcomes may be more “ethical” than the binary or draconian so-
lutions of other settings. Consider first that compromise may not be necessary for
a successful bargain to be reached—the principled negotiation of Fisher and Ury*
or the problem-solving negotiation suggested by Menkel-Meadow?*' ask the parties
to hold constant their own needs and interests and seek how they may both be
satisfied, often by using the Homans principle of “complementary, not conflicting”
needs and interests.”” This is negotiation as traded preferences or utilities (I get
the icing, you get the cake.) Or, taking Fisher & Ury’s exhortation to use “objective
criteria,” the parties might actually use reasoned argument to persuade each other
of just, fair, legally required, or factually correct allocations.” Or, the parties may
use their feelings, emotions, religious or ethical values to make the other side feel
guilty or wrong, or kind and charitable, in order to get their way. Here the parties
are using a third level of discourse—affective, emotional or value-based claims.**
All of these forms of negotiation involve engaged discourse and interaction with
others, assuming that the other party is similarly engaged (whether for instru-
mental or ethical reasons).

But even that most feared outcome of negotiation—compromise itself—can be
thought of as moral or ethical. In many kinds of negotiations there may be no
principled reason for allocation—think of child custody in a non-contested divorce
with parents having equal parenting skills, or situations where right is either on
both sides or on neither. Many years ago, legal scholar John Coons pointed out
that “precise” justice sometimes requires solutions that meet in the middle or at
least do not allocate everything to one party.”” In many legal (and human and po-
litical) cases there will be inevitable indeterminacy of facts or law that may require
even that most dreaded of negotiated outcomes—the 50/50 or “split the differ-
ence” solution. For, as Coons argues, where there is not a clear principle for
allocation, or knowledge of crucial information for proper allocation, it may be
most just to split the proceeds between those in dispute. This principled argument
for compromise is deeply ethical on at least two levels: (1) it says that where there
is no just reason for allocation, the parties should share equally in the uncertainty
and (2) it is better to resolve a dispute or allocation problem peacefully by some
method than not to resolve it all.
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In the second sense of compromise suggested here, negotiation, even when it
leads to compromise, is a moral process—it produces peace, resolution, and its
own form of justness (justice) and fairness, especially when legal principles can-
not be or should not be controlling. Compromise, bargaining, and negotiation
produce resolutions and outcomes and have other moral qualities. They assume
(and some would say wrongly) that all who participate live in a shared community
and have equal rights to claim something and seek outcomes. Thus, bargaining
legitimates the agency of those who seek to negotiate. This can be generalized to
see negotiation as a democratic process—it encourages, indeed demands, partici-
pation and it cannot succeed, by definition, without “consent of the governed.”

The Politics of Negotiation

Furthermore, compromise, bargaining and negotiation are socially necessary for
people to accomplish things, whether they are the unprincipled log-rolling of the
traded-for legislative process,” the hard-bargained-for, split-the-difference solu-
tion between equipoised or exhausted and unresolved claims of rights or interests,
or the recognition of mutual interest and cooperation (I will let you have some of
what you want, if I can have some of what I want). While many have criticized
those who compromise, especially “unprincipled” politicians, Machiavelli, at least,
has argued that the leader sometimes must compromise, or at least, have no prin-
ciples of his own, if he is to hold the whole (and conflicting) polity together.”” And
Edmund Burke, consummate politician, observed that “all government...every
virtue and every prudent act is founded on compromise and barter.”** By finding
“golden means” or agreeable, if not optimal, solutions to contested problems, poli-
ticians, like negotiators, make things happen, keep the peace, and often also keep
some rough accounting of just deserts for the next time around. And in better case
scenarios, negotiators can actually solve problems and get parties just what they
need.”

Thus, the solutions that bargaining and negotiation produce, through a proc-
ess of engagement, consent, and decision, by giving something to everyone, may
have greater participation, legitimacy and longevity than other ways of doing
business. Jon Elster, in a study of comparative constitutional processes, has noted
that the “second best” form of secret, committee-based, bargaining that produced
the American constitution, filled with compromises, has been more robust than
the more open, principled, and plenary forms of decision-making that formed the
first French constitution.’® In these observations the instrumental (robustness)
may become its own form of moral justification (despite the injustice of slavery
and the lost lives of the Civil War, the United States has had a more robust form of
government and peacefulness than many other countries). The brilliance of our
Framers then, was not only in the substance of their constitutive documents, but
in the processes they selected to create them.’

Not all legal disputes are constitutional conventions, but neither are all legal
disputes simple cases between a single plaintiff and defendant. If there is an ethi-
cal justification for self-determination and participation in dispute processes, then
negotiated processes may have a higher claim on modern complex, multi-partied,
multi-issue disputes than traditional forms of litigation.”” As the new field of
multi-party negotiation and consensus building has demonstrated,” the complex-
ity of managing multiple stakeholders, with some conflicting and some
complementary interests, requires processes that allow trades, joint fact finding,
contingent agreements, coalition building and simultaneous participation. Al-
though freighted with its own ethical dilemmas (side-deals, hold-outs,
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enforcement of commitments, deception, and use of caucuses and separate meet-
ings**) the negotiation of multi-party disputes permits both instrumentally
satisfying and more ethical processes and outcomes to be utilized. More people
participate, and instead of looking for majority votes, or “lowest common denomi-
nator” solutions, parties seek solutions that satisfy as many needs as possible,
without making any party necessarily worse off. This facilitated negotiation, or
“consensus building” is intended to improve on what conventional processes of
voting and strategic behavior usually produce. Often enough, it does.

Means: Choosing and Doing

Chosen objectives in negotiation (whether to seek joint or individual gain), in
turn, often mold the behavioral choices negotiators make. Professional agents, like
lawyers, are probably most likely (despite professional ethics rules which require
consultation®) to choose their own means. The relationship of means to ends in
negotiation remains one of assumption and prescription, with little actual empiri-
cal verification and description. While many negotiators believe it is to their
advantage to lie, cheat, steal, dissemble, or simply to deflect inquires about bottom
lines, preferences and reservation prices,’® we actually don’t know how effective
these tactics are in achieving the ends of their deployers.”” We do know, however,
that those lawyers who are perceived as unethical are also perceived as ineffective.
[Tinsley, et al., Reputations] We do know that these behavioral choices can get their
users into legal, and occasionally, ethical trouble. Fraud, mutual or even unilateral
mistake, some omissions or failures to correct bad information®® or even negligent
misrepresentations may, under state law (and some specialized federal laws, like
securities laws™) void agreements made and cause liability to be assessed against
their perpetrators. And, although rare, some of the most adversarial behaviors may
run afoul of lawyers” ethics rules that may result in professional discipline, such as
violations of Model Rule 3.3 (Candor to Tribunals); Rule 4.1 (Truthfulness in
Statements to Others*) and Rule 8.4 (Misconduct).

The dictates of these rules and laws are far from clear, however, and so nego-
tiation practices vary a great deal.*' The question of what factors influence choices
about practice and behaviors continues to be studied and debated—whether pro-
fessional socialization and culture,* gender® or ethnicity** or nationality in both
domestic and international contexts.”

When agreements are breached or push comes to shove, the parties may liti-
gate about what standards should govern their behavior, and with what results.
Thus, many who choose particular behaviors because they believe, perhaps
wrongly, such behaviors will permit them to “win”* at negotiation may be com-
mitting triple errors of judgment: (1) assumptions that “tough tactics” will be
effective for individual gain maximization; (2) exposure to potential legal and
other liability for formal rule or law violations and; (3) misconceptions about the
effectiveness of objectives chosen (perhaps attempting to achieve joint gain would
be more likely to ensure that each negotiator actually gets what he wants).*

Thus, “bad” ethical choices about ends and means can lead to instrumentally
suspect outcomes—ineffective, unenforceable or regretted outcomes—not to men-
tion the “economic waste” of not seeing if joint gain or resource enhancement is
possible. But such choices are more than instrumentally problematic.

If negotiators, especially legal negotiators, persist in assumptions of resource
scarcity or individual gain maximization, the behaviors they choose will perpetu-
ate the myths or assumptions of adversarialism as well as our short and brutish
lives. Thus, the ethical environment we create, in Blackwell’s sense, is comprised
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not only by the ideas we have about how we should live, but by the behaviors we
choose to live with. If the theory of conflict resolution has taught us anything,
empirically, it is that escalation of conflict begets more conflict and it is harder
(though not impossible) to de-escalate,”® And more conflict, producing even
shorter and more brutish lives, will clearly prevent our achieving good or at least
better solutions to our many problems.

So, to conclude, how we choose to negotiate (whether to negotiate at all, how
we make our choices about what we are trying to accomplish, and what behaviors
we choose to accomplish those objectives) is an ethical matter. By choosing differ-
ent negotiation models or behaviors we are choosing the “ideas” by which we live,
and as I have suggested here, some ideas are morally superior to others.
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